order refusing to allow Respondent  to  support defenses  relat-
ing to the requested  information,  prohibiting the  introduction
of related evidence at any hearing in this case,  and  placing
Respondent  in default and ordering immediate and  full  payment
of MSHA's proposed penalty.    Rule 37,  Federal Rules of Civil
Procedure.

Respondent failed  to reply to  the show cause order and  on August  6,
1981,  the undersigned issued pursuant to Federal Rule 37(b)(2)(A),   an Order
That Facts Be Taken As Established.   That Order  provided  that  the  following
facts be taken as established:     (1) that Respondent is  the operator of the
Gail Mine,  within the meaning of section 3(d)   of the Federal Mine  Safety
and Health Act of 1977, and  (2) that Respondent is the party solely respons-
ible for the conditions and equipment cited  for violations  of  the  Act  or
regulations in the above captioned proceeding*" _!/

Under the circumstances it is clear that the Secretary had acted  reason-
ably and prudently in his efforts to ascertain the responsible  party or
parties but was thwarted in these efforts by the  failure of the mine owner to
comply with lawful discovery requests and orders of the Administrative Law
Judge.  2/    Clearly there was no abuse of the Secretary's discretion here.
This case is accordingly distinguishable from Phillips Uranium.     Since  Clay
Kittanning does not deny the existence of any of the violations  the  sole
issue remaining for determination is the amount  of civil  penalty for which
Clay Kittanning is responsible.

_!/    Inasmuch as Mr.   Ray contended at  subsequent  hearings that  the  Secretary
already knew the answers to the questions asked  in the  interrogatories,  and
that  it was therefore unfair to bar him from presenting evidence at  hearing
on the question of the proper entity or entities to be  held  responsible  for
the violations I allowed evidence at  hearing concerning  that  issue.     The
evidence did not demonstrate, however,  that  the  Secretary had  sufficient
information before initiating discovery from which he could  have determined
these issues with any degree of certainty.     Accordingly,   the  "Order That
Facts Be Taken As Established" issued August  6,   1981,   is dispositive of the
issue of liability for the violations.     It  is also  noted  that  although given
ample opportunity to do so,  Mr.   Ray never did  provide complete  information
concerning the relationship between employees,   officials  and  shareholders of
Clay Kittanning and the employees and owners of Palma Coal Company,   the
purported independent contractor.     It was disclosed at  hearing,  however,   that
the mine superintendent and  certified electrician for  the  independent  con-
tractor was also an official of the corporate mine owner.

2/    It was also disclosed at hearing that  the owner's  relationship with the
independent contractor herein was  terminated  shortly after  the citation and
orders at bar were issued and that Mr.  Ray did not  then know where  the
contractor could be located.
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